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"5 fhe New South Wales Supreme Court
addressed the issue of the repayment of
income protection and business expenses

L paymentsf in the decision of Mo o r e
Nati onal Mut ual L
Australasia Li mi

N ASLts

Dr Moore started working at Launceston
r k General Hospital in late 1993. Shortly after
starting his GP recommended that he take out
income protection insurance. He arranged a
meeting with Australian Casualty and Life to
arfange insurance. An application form was
completed at the meeting, in part by the agent
of the insurer and in part by Dr Moore. One
section that Dr Moore completed addressed
medical history. In this section he ticked the
boxes stating he had never received advice or

i n
y s

treatment for mental or nervous disorders and
that he had not taken or injected himself with
drugs that were not prescribed by a doctor.
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His application for insurance sought cover
relating to sickness benefits and business
expenses.

The policy was issued in December 1993 for
income protection and business expenses. Dr
Moore claimed on the policy in 1995 which
the insurer accepted. In November 2002 the
insurer denied liability to make further
payments on the basis that Dr Moore had
ceased to suffer from a Total Disability as it
was defined in the policy. In response to this
Dr Moore claimed wrongful repudiation of the
policy.

\ The insurer submitted that he
i suffered a “sickness” covered by the policy f
ted.

Repayment of IP/Business Expenses
Payments

|l ssues

 Had Dr Moore suffered from total or
partial incapacity since 2002?

had not

as it was manifested before the policy
commenced. They also submitted that by
2002 Dr Moore had recovered from the
sickness that had resulted in his Total
Disability. The ins urer was unsuccessful
on this issue.

1 Was there misrepresentation?

On his application form Dr Moore made
himself out to: be self employed; be earning
$90,000 p.a; not having received advice or
treatment for mental or nervous disorders;
not having taken or injected himself with
drugs not prescribed by a doctor; and not
have received treatment for drug
dependency. The Court found that each of
these statements were misrepresentations.

1 Would the policy have been issued had

the misrepresentations not been made?
The Court accepted that the insurer would
not have accepted Dr Moore’s application
had they been aware of his history of
depression and drug use.

1 Were the misrepresentations fraudulent?
The Court found that the misrepresentations
made by Dr Moore were fraudulent as they
were made with the intention of being relied
upon and he knew they were false.
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Continued from page 1
I Was the contract affirmed or did the insurer waive its
rights?

For a contract to be affirmed three things are required: the
unequivocal election between inconsistent rights,
communication of the election and the election being made
with knowledge of relevant facts. The Court found that the
mere fact of making payments under the contract is not
sufficient to amount to an election. The Court also found
that the insurer did not affirm the contract with knowledge
of the relevant facts. Therefore, they were entitled to avoid
the policy when the relevant facts were discovered.

9 Was the insurer entitled to recover the amounts paid?
There is a general principle that money paid under a
contract that has been avoided for misrepresentation is
recoverable. However there is the defence of change of
position. This defence requires detrimental action made on
“faith of receipt” so to make the requirement of restitution
inequitable. The policy holder using the payments to pay
for ordinary living expenses is not enough and the defence
is not open to wrongdoers.

The Decision

The Court found that the insurer is only entitled to the
return of the money once they elected to avoid the policy.
Dr Moore was not aware that the insurer was entitled to the
return of the payments and did not know it would happen.
Dr Moore was not found to be a wrongdoer in relation to

the receiving of payments and therefore, the defence of
change of position was open to him.

While the general principle is that ordinary living expenses
are not enough, it was found here that living expenses
could be used in the change of position defence. The Court
found that where the policy payments were made for the
purpose of enabling the recipient to meet his living
expenses, and but for the payments being made the
recipient would have made other arrangements to meet or
reduce his expenses. The Court decided that had it not
been for the policy payments Dr Moore would not have
incurred the same level of living expenses. Therefore, Dr
Moore had changed his position in a way that would make
it unjust to make him repay the payments.

| mplications

The insurer was lucky that the Court found that it had not
waived its rights. Generally, once you receive information
you should act rather than continue to pay benefits.
Insurers should be aware that they may not recover all
benefit payments so it is in their best interests to act sooner
rather than later when they become aware of an issue.

This decision is a hard one to fathom as there is the general
legal principle that no one can benefit from their own
wrong doing. In this case Dr Moore obtained cover by
fraudulent misrepresentations but was still able to retain the
benefits.

ISSUES IN THE LAW OF PRIVILEGE

The Evidence Act 2006 reformed the common law
approach to privilege. Four years on, as case law is
illustrating these changes, a recent New Zealand Law
Society seminar addressed some of the answered and
unanswered questions that the reform raised.

Privilege is what entitles a party to
withhold  information that would
otherwise be admissible as evidence in
Court. Section 53 of the Act is the
section that grants rights in respect of
various types of privilege. It entitles the
holder of that privilege to refuse to
disclose material in a proceeding or in
some circumstances to prevent another
person from disclosing material. The
Court also has some discretion to
prevent disclosure by third parties.

gﬁ‘é\? ) )
In the insurance context, some of the

more salient questions raised by the presenters relate to the

rules of privilege in settlement negotiations or mediation.

This is covered by section 57 of the Act, which is based on

the common law rule that prevented the disclosure of
communications occurring within settlement negotiations.

InJung & Anor, thw High €omrp domsideredn
the ways that the Evidence Act has altered this rule. The

pre-Act approach was found to be a balancing exercise of
considering the respective public interest in having the

evidence disclosed and in preserving the confidences and

free communication of the parties involved. Since the Act,

the approach has been to consider whether a party has
waived its privilege and whether there is a specific
exception provided. The result is an enhanced protection of
privilege in settlement negotiations and mediation.

In addition, it remains unclear whether the introduction of
the Act is intended to limit the exceptions to
this rule. Section 57 only mentions two
exceptions: where the evidence is needed to
prove the existence of a concluded settlement
and for a costs award where an offer was made
without prejudice except as to costs; and where
the communication was to aid the commission
of an offence or for a dishonest purpose.

Another relevant issue is that of confidentiality

= provisions. The Act makes no provision for

whether such agreements will prevail over the

Act. The Court in Specialized
Sheppa

Component s Il nc Y
used the principles set out in sections 6, 7 and 8 to
determine that the terms of the mediation agreement should
be enforced to allow privilege for relevant documents.
However it was suggested by the presenters of the seminar
that issues of confidentiality may have been more
appropriately dealt with by application of section 69 of the
Evidence Act. It is important to note though that the level of
protection afforded to confidential documents is not the
same as if they were considered privileged. The bicycle case
is discussed in more detail on page 4.
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NEW LIMITATION ACT

The Limitation Act 2010 came into force on 1 January 2011
and will apply to all causes of action arising after 1 January
2011. The Act aims to update and
streamline the limitation laws in
New Zealand.

The limitation laws provide a
defence to claims which are
brought outside a given period of
time. It aims to balance the
interests of those who want to
enforce their rights against those

who want claims brought against them in a timely fashion.

The 2010 Act has a limitation period of six years after the
act on which the claim is based for most “money claims”.

A key feature of the new Act is the introduction of a three
year late knowledge period. This will give claimants at
least three years from when they discover a claim in which
to bring proceedings, even if they are outside the six year
period. The Act also introduces a 15 year longstop defence.
This is to prevent indefinite liability and allows defendants
to argue that a claim is out of time after 15 years, even if the
claimant was unaware of the claim earlier.

“MY” TRADE MARKS

AA |l nsurance
High Court decision looked at the ability to trade mark the
word “my” in relation to product names.

Background

AMI Insurance applied for trade marks for a range of their
insurance products such as; My Insurance, My Car
Insurance, My Farm Insurance and My Premium House
Cover. In total AMI applied for 15 trade marks which
were approved by the Assistant Commissioner. The
Assistant Commissioner found that the word “my” added a
distinctive element to an otherwise generic phrase.

AA Insurance Limited, IAG New Zealand Limited, Vero
Insurance New Zealand and Tower
Insurance  Limited appealed the
decision of the Assistant Commissioner
to the High Court.

Approach

A trade mark must communicate the
origin of a product in trade for it to be
entitled to monopoly advantages which
registration provides.

The Court took the approach of looking
at the Trade Marks Act 2002 and
relevant case law. Section 18 of the
Act outlines the circumstances in which
registration must not occur. One circumstance is where the
trade mark has no distinctive character by which the origin
of the product can be identified. The test for this is
whether or not the trade mark can achieve the goal of
distinguishing the trader’s product from that of his
competitors and whether or not other traders are likely to
use a similar mark in relation to their own products. This
test is to take into consideration the goods or services for
which registration is being sought.

Argument s

The appellants argued that “My Insurance” and its related
products have no distinctive character as it simply
describes the product being sold in plain generic English.

Li mi t e d,axcenA M| They also said that it is a feature of the insurance industry

to use plain English subject matter descriptions. The use
of the word “my” does not add something distinctive, it is
just a grammatical construct which replicates the
consumer’s voice.

AMI responded by saying that the use of “my” as a trader
is unusual and there is no evidence that other insurers are
going to use the wording to refer to their products.

Deci si on

The Court found that AMI’s competitors would be likely
to use “my” in their ordinary course of business, without
improper motive. The Court also found that the words
were so generally descriptive that
AMI’s competitors would genuinely
want to use them as a natural
description of their own products.
The appellants provided evidence
which illustrated that several of the
marks are being used by other
insurance  providers  in their
contractual and marketing material.
The Court found that the “my” series
of trade marks were excluded from
registration due to failing section 18.
However two “my” trade marks; “My
freeB” and “My Multi Quote” did not
fail under section 18 so were referred
back to the Assistant Commissioner to be reheard.

|l mplications:

When looking at having a name registered as a trade mark
ensure that it does not include generic product names, or
refer to those products that already exist in the market
place. Use words that do not directly describe the product.
The Court gave an example of where the use of “my”
appears to comply with section 18. It was “My Money”
where it referred to a bank account, and the direct
descriptor would have to be “My Bank Account” for it to
fail under section 18.
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WHAT HAPPENS IN MEDIATION STAYS IN MEDIATION?

Sheppard I ndustries Ltd v BhyGwttof App&lihewgver ruked inCagonrpfdlreppard t d = &
Specialized Bi c y20ll]&ZC& 846 5 @ n eon thesfollpwing basis. Section 57 of the Evidence Act
case dealing with whether information can be relied upon to 2006 provided a without prejudice privilege for
prove a settlement agreement, where that information was information discussed and disclosed in the context of
imparted during mediation. This case looks at the scope of ~ mediation. However section 57(3)(b) provides an
confidentiality of information discussed or disclosed in  exception, allowing such information to be used to prove
mediation and the exceptions to such confidentiality. the existence of a settlement agreement in a proceeding to
which the conclusion of such agreement is in issue. The
Background Court held that the exception in section 57 could not be
Sheppard and Specialized entered mediation to resolve a  contracted out of by the parties, and that Sheppard could
dispute over Specialized accusing Sheppard of copying their ~ rely on the evidence of what happened at the mediation to
products. In mediation the parties reached an oral agreement ~ prove that the oral settlement in the mediation amounted
to settle the dispute, and Sheppard performed part of the to a settlement agreement.
settlement. Specialized alleged that the oral agreement was
not binding, as the mediation agreement provided for a The Court went on to state that where parties enter into a
settlement agreement to be written and signed. No such mediation agreement that provides for a confidentiality
written settlement agreement was made. agreement of matters discussed or disclosed in mediation,
a party can adduce those matters as evidence to prove that
Claim a settlement agreement was
Sheppard argued that the reached during mediation.
oral agreement was a Even where the parties
binding settlement provide a clear provision for a
agreement and to prove the settlement agreement to be in
agreement Sheppard lead writing in the mediation
evidence from the mediation agreement, parties can still
to prove the settlement vary or waive that provision
agreement. Specialized and make an oral agreement.
claimed that the evidence The Court looks at whether
from the mediation is the mediation agreement
inadmissible due to the contemplates or requires a
confidential and without written and signed settlement
prejudice nature of the agreement to determine if the
mediation agreement. They parties intended to be bound
also argued that the mediation settlement provided that there by an oral agreement.
is no settlement agreement unless a written and signed
settlement agreement is completed. | mplications
For parties entering mediation they must be aware that
At Court information discussed or disclosed in the mediation can be
The High Court upheld the position of Specialized and stated ~ used later in Court to prove if a settlement agreement was
that the evidence from the mediation was confidential and  reached during the mediation process. Where a party
without prejudice, meaning Sheppard could not use the wishes only to have a settlement agreement in writing and
evidence to prove settlement. signed, they must provide an express provision in their
mediation agreement. Even then parties can waive or vary
this provision.
SNIPPET
The Earthquake Commission Amendment Regulations 2011  insurance providing cover for periods
increase the premium payable for insurance of any residential commencing on or after 1/12/2012.
building or personal property under the Earthquake This commenced on 1/12/2011.
Commission Act 1993 from the rate of 5 cents to 15 cents for
every $100 of the relevant amount, and applies to contracts of
All information in this bulletin is to the best of the authors'’| Burr owes and Company wish to a
knowledge true and accurate. No liability is assumed by the| contri buti ons of Law Clerks
authors, or publishers, for any losses suffered by any personrelying| Hyett and Anna Peacey in prepa

directly or indirectly upon this newsletter. It is recommended that
clients consult a senior representative of the firm before acting upon

this information.
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